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ABSTRACT 

This paper discusses the role of the courts in public, 
policy formation, with particular attention to the ^impact of the New 
Jersey Supreme Court's decision in Robinson v. Cahill, The author 
explores the implications of judicial involvement in policy 
controversies by examining the responses pf the New Jersey 
legislature apd Department of Education tto the Robinson v, Cahill 
decision'. The analysis focuses on ^various aspects of the officilal- 
reaction to the court's decision, including the definition of the ' 
RobinsoA • issue itself, the impact of timing <Jn policy deliberation, 
ther. context in which the issue was considered, and the patterns of 
public participation ?ind the structure of the policy process that 
sha.ped the^new school program. In each instance, the author appraises 
the significance of the court's -role in the controversy, based on 
information from lengthy interviews with 26 members of the Nev Jeri^ey 
legislature and 20 people from the State Department of Education.^ 
Additional information for the study was gathered through 50 
additional . interviews with persons from the legislature, the 
executive Dranch, the legal system, and interest groups, as well as 
by examining a\ large amount of documentary and fiscal material and 
responses to a series of p6blic • opinion polls. ^ (Author/JG) 
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• The people of New jersey celebrated the. nation's, bicentennial as the / J 
proprietors df the only statewide school system in American history that has 

ever been totally shjut down, Th^New; Jersey Supre/ue Court had ruled that 

' \- - • . ■ ■ 

.after JUne 30, 1976, no public official could, spend any funds for the operation 

■ / I'- ' ' ^ ^ / ' \ 

of any public scTicol in the i^tate. Until the legislature enacted a constitu- 

tional plan of funding elementary and secondary education, the schools would 

remain closed to the 100 ,.000. students who expected to enroll in academic 

'summer sessions, to the mani^andicapped youngsters who partlcip^jted. in. / 

special education activities during July and-Auguat, and to the admiiiistrative 

and curriculum personnel who were preparing pr6grams for the 1,4 million / 

children who attended New Jersey's public schools during the normal school 

year. On June 30., numerous public officials were gathered in TrentoL frying 

to cope with the supreme court^ruling, but by the time midnigTit struck, 9 pan^i 

of eleven federal judges -had decided hot to'^erturn the state court riling, the 

legislative leadership had failed to devise^a package which. woulc^wii^ majority 

support in botli houses, and the state supreme court^i^er closiiyg the\schools 

went into effect, 

• ^The court's stern decision to close Nev Jersey sch<j>ols/wasj[iot a\ petulant 
reaction to .momentary events. The Justices ordered the sch6ols:'closed Ipniy 
after years of frustration anjdi controversyj had; embroiled p^ -state's* go^^ 
institutions. On April 3, 1973, the SuprLnie Court of N^w Jersey declareci the' 
state's system for funding elementary and isecondary jgducation to be unconstitu- 
tional and ordered the state legislature to devise a neviTschool finance plan\which 
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would ,pass constitutional muster. Despite dozens of proposals, scores of 
' sessions, and years of effort, New Jersey's senate and assembly were unable 
to fund a school finance program acceptable to the court. When^the legislature 
failed to adopt an adequate policy to fund education, the state supfeme court , 
padlocked the schools until tljey did; ' /* 

The involvement of the New Jersey Supreme Court in that state's policy 
process vividly illustrates the dynamic role courts have come to occupy in the 
conduct. of public policy in the United States. In the larst few years, Judicial 
initiatives in such areas as desegregation, school prayer, welfare, defendant 
rights, legislative apportionment and abortion have guided the reformulation 
'^of countless public- policies . And continuing efforts are undetrway to use court 
systems to rewrite publi<i policies governing zoning and laaa use, the provision 
of local services, prisoners' rights, the structure of government in mett^opolitan 
areas. and access .to beaches and other public amenities. 

taw reformers have been attracted to the Judicial arena by the stunning 
victories won there^ in the name of civil rights and S^vll liberties. With Brown 
V. Board of Educatiofl as an implicit model, activist lawyers pursuing egalitarian 
goals frequently shun popularly elected legislators and executives and attempt to 
achieve their objectives through the decisions of Judges who are insulated from 

the majoritarian currents of public opinion. * » 

,- »»• 
. The victories of activist lawyers have inspired not only numerous imitators 

but also a chorus of critics who denounce court decisions in these policy areas • 

and question the desirability of this type of judicial activism. Since reactions 



to court decisions often reflect an Individual's appraisal of the groups per- 

4 

ceived to gain or lose from the Judgment, most objections to the role courts 
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play in disputed policy areas are dismissed as complaints of people who do ' 
not favor the policy goals being litigated. Id recent years, how.ever, a data- ' ^ 
logue of criticism hps been assembled by prestigious commentators whose ^motive^ • ^ 
can not be so easily impuned. Constitutional criltics complain that excessive / 
involvertient of Judges in policy disputes emphasizes the political nature of ^ 
court decisions and tarnishes the image of neutral competence essential to 
public acceptance of Judicial rulings . Pragmat^ critics assert that courts are 
often inappropriate vehicles to pursue policy goals, not because of constitutional 
inhibitions, but because the consequences of court decisions rip'ple out into "the 
real world in a thoroughly unpredictable fashion. From the radical flank, others 
protest that the legal process in general and the Ignited States Constitution in 
particular are weighted against the changea activist lawyers seek. The visionary i 
goals of the original Constitution — a federal system, a national economy, a uni- 
fled posture in foreign affairs and* a viable military establishment— haive now'all 
. b6en achUved, and in the futurfe the principles of the Constitution c^te more likely 
to frustrate reformers than to assist them. ^ 

Accumulating criticisms and the direction of politicarevents/ rnay slow the * 
' growth of Judicial participation in^ollcy contrdversies in the yearns ah^ad, but 
'^.it i^ unlikely that they will prevq^it courts from exercising the va^t discretion 
* they already possess in major policy^areas. Perhaps the United kates has" ^^tered 
[ a fundamentally new era where courts do not simply respond wh^i problems are 
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left .ante nded by other institutions but instead jdisplay an ongoing, activism which 
continually affects the ^conduct of public poll;^5:y. The . expansion of government 
in society and the "progressive logic of constitutional positions once taken may 
^ave i>ropeUed, courts beyond the point where they.can retreat from a dynamic role 
in policy debates. Evefi if these -factors have. not pushed the'cqurts beyond that 
•.pcint of no return, hundreds of advocacy law centers have' been established to 
oS|iaks it more difficult for courts to avoid the full implications of the constitutional 
. positions they have already expresi^ed. The prp^^pects for at least the immediate 

future are for cont^ifiuing Judicial involve me nt^in important polipy'questions , ye!'' ^ 

• ' ■ ' ^ » • • - *• " 

Involvement whose total consequences are Jiot well understood. 

The school finance litigation of the past decade provides a contemporary 

opportunity to explore the significance of Judicial activism in policy debates , 

and New Jersey's Robinson-Cahill controversy is certainly one of the most fas- 

clna^ting cases. The original co;nplaint in the Rpbinson-Cahill litigation was filed 

in February '1970, and it charged that the state's, program for financing elementaty 

.and Wcondary schools was unconstitutional l^eca'use it violated the equal pro- 

. taction provisions of both the state and federal constitutions and because it left. 

some communities without the funds needed, to maintain a thorough and efficient 

system of public schools as required by the educ^ation clause of the state con- 

stitution. In April 1973, the New Jersey Supreme Court followed the lead'of the 

United States Supreme Cpurt in rejecting the equal protection arguments, but it 

declared the state* s program for funding schools unconstitutional because the 

state had never defined what a "thorough and efficient' education actually wa^s 



and because some schools In the state did not. provide their children that _ \ 

. ' 8 
"thorough and efficient" education. .The court ordered the legislature and 

the State Department of Education to define the state's obligation under the 

education clause and to create ^a school finance system tfc satisfy that obli~ 

gation. ' 

From April 3, 1973, to August 18, 1976--for three and one^alf years--the 
state's- governing instUutions were consumed by their efforts to respond to the 
supreme court ruling. During this period, the ccrurt delivered five subsequent 
decisions, the legislature passed but for many months did not fund a new edu-. 
cation finance bill, the popularity of the gove|rnpr plunged to an historic low, 
legislative resolutions were in^odiiced to amend the state constitution and 
impeach all the members of the supre'me court, thousands of education ^mploj^s 



were laid offjfrom tl^eir Jobs / and then the public schools >tlu|ai5hout the st^te 

were closec^ Finally, after four days of almost roundrthe-filock sessions, both 

^houses? of the state legislature agreed to en^ct and the governor agreed to sign 

an Income tax package which provided the schoal funds the court required. 

Most attempts to appraise the role of courts in such sit'uations have viewed 

9 

courts as decision-making institutions. Courts render a decision; ai)d it-is 
then the obligation of the parties to the ca«e and the community at large to obey 
the ruling with greater or lesser speed. The-t:onceptualization of courts, as decision 
making institutions leads to; examinations of th^ patterns of compliance with court 
decisions and^to^analyzes of the determinants of compliance . * , 

However important these questions are few: the conduct of public policy, the 



viovy of courts as docision-making institutions can overlook aa much a? it 

brings inlo focus. It^sumes that the ;meanjing of<i decision is apparent to* 

any informed reader, while in many cases the actual meaning of a court ruling 

Is -often determined not by the text but by the manner In which the final Judgment 

10 • 
is implemented. It does not account for the fact that aludicial statement 

may affect policy officials in ways that have little to do with ilHS specific 

content/ altering their attitudes, changing the relationships between the in- 

stltutlons they administer and involving them with previously disregarded groups* 

Institutions themselves may also be transformed in response to court action, 

causing them to change. their priorities, redeploy their resources and restructure 

their organizational patterns. Numerous questions beyond the extent of com- 

pllance with a court decision naed to be asked to determine the full significance 

of Judicial irivoivement in policy controversies. 

An alternative perspective on the role of courts has emerged in past decades 

from changes in the nature of court rulings themselves.- ArchibaldX^ox noted that 

landmark decisions have generally shifted from mandates directing the _ 

government ^o refrain from a particular form of regulation" to Judgments yvhich 

require states "... to make some changes in the status quo — some alteration of a 

widespread and long accepted practice, some ImRTOvement from the standpoint of 

human bights.'* , While Judicial decisions have *faditionally been negative 

Statements proscribing- specified actionaar in recent decades courts more fce- 

que^tly demand positive actions from government to achieve specified goals. Thr 

Judipiary Is now more likely than before to require the executive, the legislature. 



and the public to deal with an issue but to ieavf^ them an uncertain^ latitucie to 

•determine exactly how, Jonathan' Casper captures th^ es-sence ot thla process 

\ '12 
in his analysis of Lawyers Before the Warren Court ; 

The typicai image of litigation as a conflict^resolving 
process,7^^rnechariism'for settling overt disputes. . .may 
*be i^y no\y pimply a stra^w man. . .litigation served not only 
to win ca^^^s but also tb raise issues. In a sense it was 
as much a ConiUct-gerieratlng as a conflict-resolving pro«- 
^ cess. .This is not to say that the conflict that emerged . 

after Judicial decisions did not exist before. . .What the 
Cpurt can and did dd was to insure that these basic 
political issues were placed upon the agendas of other 
political institutions .... Courts cannot determine political . . 
outcomes in issue areas. ..but they can., .take steps that 
make, it essential for other instituTtions — legislatures and 
executives — to participate in the process of colleptiv/e 
decision. . . .The Court functions as a kind of access ppint 
and agenda -setter, not a final deCision-maker.- ' ^ 

Thus, courts can be viewed as agendSi-setting institutions in policy disputes ratJ^er 

than decision-makihg agencies., institutions which specify the'issues to be con- 

sidered rather than agencies which Impose concrete policies and principles. . 

This view of thejudlciary as an agenda-setting mechanism is a particularly 

appropriate perspective from which to examine school finance iitigation, both 

nationally and*ln New Jersey. Some^'^school finance iitigantst thenjiselves , viewed 

the Judicial system in this way, expecting that gerxuine victories would be won 

not in the courts but from the jeactions of other political Institutions to Judicial ^ 

^.13 : , . ' ' ' ' ^ 

initiative. Courts were used to prod legislatures and executives to- reform 

school funding in ways thought to be constractive rather than to reward individual 

school districts and income groups directlj6* 

■ . . I ■ 

Many courts as well accepted the agenda-setting role in the school finance 

■ ' 9 ' .' ' 
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Jltl,gatlon. They delivered declaratory Judgments In sch6ol finance cases 

which ruled a tatutea unconstitutional but, because of the newness of the 

law In this area and the forblddllng position of legislatures In the taxation 

^ 14 
and appropriations process, they were hesitant to define clear remedies. 

The New Jersey Supffeme Court operates within the context of a dual 

political and Judicial heritage that QonnJblnes legal professionalisro and a 

long history of innovative policy decisions. Almost twenty-five years before 

John Marshall's Supreme Court established the. authority of the federal Judiciary 

to invalljdate an act of ccoigrees in Marburv v. Madison, a New Jersey court 

. • . 15 

had already become the first in the nation to strike down a legislative act. 

ilnd New Jersey's Justices. stiil believe that they should do more than simply 

dispose of cases. In a recent study, six.of the seven justices of the New Jersey 

Supreme Court responded that fashioning public policy was' an essential part of 

their Job, but in contrast more than two thirds of the Justices from the other 

' ' 'I ' 

states replied that a state supreme court should simply interpret the law, not 

16 . . 

make pbllcy. Not long ago someone *close ti the New Jersey Supreme Court 

17 

elaborated on that fourt's policy role: 

(In an early reapportionment case) , people raised the political 
thicket argument contending that^we should stay out because 
the questions were too political, hut they should have known 
better. They shpuld have known that no thicket was too pp- 
^ litical for'iis. . . .Decisions should not change law every year _ 

because there should be some stability;perhaps every five 
years. But decisions must change law sometime, because 
law is largely policy. anyway. 



The J^ew Jersey Supreme Court, however, is often reluctant to erect constitutional 
atandards to impose its own public policies: 
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Thfc qudllty of judicial wriUng'is oi\e of ©ncouraglhg ^ 
the legislature, setting activities in motion which- will 
have secondary consequences to lead the senators and 
assemblymen to act. This is the essence ^oi democracy, v 
We can encourage the legislature to pass laws or taxes 
without directing them to do that. This is the woncjer 
of our'system, and besides its works to accomplish 
. ^ . Judicial objectives. 

The New Jersey Supreme Court based its ]^Qbin8on v. Cahill decision on 

the provision of thQ state constitution which stipulates; "The legislature shall 
% 

provide for the maintenance and support of a thorough and efficient system of 

. 19 

free public schools for the instruction of all- the children in this state. ..." 
Since the state had never defined its obligations under this clause, the court 
ruU'd that the method'of financing piblic schools, which relied °" \oc&\ 

property taxation and which permitted wide discrepancies in fund «»^a liable to 
support education In different, communities, was unconstitutional. 



The court initiated a momentous dispute which^^uid entangle the state's 
policy-making Institutions for the next three years, but th^ ruling did not command 
any particular solution to the problem. That was le^-to the legislature. and the 
executive. Furthermore, the court launched these far-reaching events without 
establishing a constitutional standard that would Inevitably limit its discretion 
in future cases'. True to Its admonition, "If you look at the constitution and see 
only your own image, you know you're In trouble, " the court's Judgment In Robinson 
did not erect constitutional tests which W9uld necessarily have sweeping conse- 
quences. The decision which would convulse the state 4n the years ahead was 
politically aggressive, but its strict constitutional assertions were quite modest. 
The court Integrated a forceful political strategy with a restrained legal philosophy 
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_ and dtapUyod a cloy awareness of the difference between political agenda - 
setting <jnd judicial decigiori-making. 

M03t dlscusaiona of agenda-syttlng iry to" determine why aome items art- 
seriously considered by public officials while other topics fail to win governmental 

' attention, why government considers the Issue of television blackouts of football 

' . 20 

\ games but Ignores problems of hunger, discrimination and exploitation. The 
vlow of the court system as an agenda-setting technique here le^ds beyond 
questions of how and why'issues are raised for policy consideration to "the evalu- 

^ ation of the Impact of^sp^ciflc age ndar seating techniques on subsequent policy ' 
debates. What are the consequences of the fact that an issue arose through tho 
court system rather than through more traditional agenda-setting techniques such 
as public opinion? Are there specific characteristics of c6urt actions as agenda- 
setting procedures, as opposed to the features of other agenda-setting techniquer* 
which affect the attitudes, objectives and activities of participants in policy de- 
bates? In sum, how does a pourt's involvement as an agenda -setting institution 

.. in policy controversy reshap* the politicsof that controversy? Lookingat -• . 
Rpblnson v. Cahl l l . did the fact that the Issues of educational ^funding and ' • ' 
governance came before the New Jersey legislature because of a court 'decision 
affect the way In which those issues were cbn^idered? Did the participation of 

.the court fn the coklfoversy influence the reply o'f the state Department of Education 

to the events of 1973 to 1976? *. . 

. / 

nils study explores the implications,of Judicia.l involvement in policy con- 
troversies by examining the responses of thfe.New Jersey legislature -and Department 
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of Edubation to tfre Robinson vi Cahlll decision. The analysis- focuses on 
•five aspects 'Of the officfl^eaction to the court Judgment: the definition of 

%i\e impact of timing on policy deliberation, the con- 
text in which the-issue was. considered, the patterns of public participation and 

. ; ^ . ^ 21 

the structure of the policy process *that shaped the new^eQiool program. In^ \ 
each instance, the significance of the court's' role in the controversy is 
appraised. This investigation rests directly on lengthy interviews with twenty- 
six members of the New Jersey legislature and twenty people associated With 

22 ' \ 

the State Department of Education. It has'been enriched' by fifty additional 

^terviews i^ith persons fr^m the legislature, the executive branch, the legal 

^ system arid from interest groups, by the examination of a large amount of docu- 
* • . 

mentary and fiScal material and by responses to a series of public opinion polls/. » 

Definition of Problem 

The Rol^inson v. Cahill decision was a complex one, and legislators were 
no more certain of its meaning than many other citizens. -Unliice other citizens, 
however, legislators were charged with the responsibility of fashioning a response 
to a court ruling some admitted they di<;i not Understand. . 

Members of the senSite. and assembly were frustrated by, their inability to 
decide precisely what was asked of them. An appropriate legisiCtive .program 
would undoubtedly affect school operations, school finance and the state*s revenue 
system, but no one knew precisely how. In fact, the men and women of the 
Legislature were faced with three tasks: 1) revamping the govern^ce of educa- 
tion in the state; 2) rediS^itrritng the state aid system; and 3) ra({sing $300 to $400 
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tnhildh in new revenue. They were obliged to confront each of these three 

f r. ' . 

problems at. the" same time and wer^ provided with few guidelines by the court 

ti^yhelp them delimit their efforts. The court's declaration of unconstitutionality 

"^ifi^^Plegislatprs reconsitier almost every aspect of the state's established edu~ 

cationai programs .and educational finance system. Before the educational - 

dJbisiorxs could be made, for example, legislators were asljed to. consider the 

role of education in soc!:iety and Judge the relative' importance of creativity, 
, ' ^ ■ . ..... , . • - ' V - 

authority, basic skills and individual fulfillment in the classroom; they were . 

urged to evaluate the claims of liberal arts advocates and career-awareness 



champions arid to appraise professicwfal debates about effective approaches f<^ 

retijiedlation; and they were forced to balance the benefits of home rule and citizen 

participation in local schools acfainst the depiarids of professional employee groups 

and the imperatives of tha state'3 revitalized constitcitional obligation to eaoh 

23 ■ ^ ' . , . ^ . ' ' ' . ^ 

student. The multiplicity ot topics within the scope of the court's decision o 

complicated the legislature's assignment and -prolonged its deliberations.- 

"CoUective decision-making institutions frequently resolve a controversy. 

by including certain aspects of an issue and deleting others uAtil a policy emerges 

which is acceptable to the requisite groups and majorities. Court R^jiicipation • 

in -the issue left legislators unsure of their ability to restrict e^minafcion of the 

issues before them and thus^ndered the process of legislative consideration 

extraordinarily time-consuming. ' • 

While Judicial involvement left legislators reluctant to restrain their own 

analyses, it also made it difficult fbr them to resist others wlio claimed that their- 



objectives were a necessary component of a legislativ|!^ response to ^)Jie court 
ruling « The incumbent stat^ppdminlstratlon argued t^at an adequate response 

to the court decision would require th^ legislaturef^^ break wil:h long tradition 

- . -24 ^ • # • - • # 

;and adopt a state income ta^. Since two prevlQus administrations had failea 

in their e.fforts to persuade th^^gislature to enact an income tax, the link be- 

J tT^en Robinson v> CahiU 'and an income t^Tx proposal was likely to- compound * 

the legislature's problems In reaching ^tfreement; and it did. .Frdjn Jurte lJ974 

to July 1976/ the legislature angrily fisjected a dozen different tax proposals, 

poispning executive -legislative relations for the balance of the session axid 

exacerbating tensions bet^eer/the two houses'. 

Other groups with educational interiests in the state recognized that new 

education legislation was .fii^jcely. vehicle for them to attempt to secure their 

/'■■ »' , , •> ' , ' ■ 

■ / ■" ' 1 ' ■ ^ - 

own gpais'. To select, only one example from scores, the association of guidance 

. . . ■ , ' y' \ ■ ■ 

counselors Contended, that an adequate response to the Judicial ruling would re- 
quire the state, to mandate student counselor ratios^in schools throughout thie 

■t ' . ■ 1 

state, ''to^addition, examination of the Robinson issues themselves surfaced ^ 

, ...M' \ " 

pther latent debates in New Jersey education circles such as the basic skills 
controversy and even created disputes which previously had not existed such 
as ""the constitutional challenge to the composition of regional school districts'. 
The W^ied to consider such issues further disrupted'the state's decisionrmaking 
process and further confused the primary topics at issue. 

Robinson v. Cahill was more Easily defined by the Department of Education 
as' a mandate to improve, the general quality of education in the state. The 
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agencies and divisions of the Department are continuously im^rsed in the 
day-to-day bperatiqns of the state's schools, and they have each developed 
commitments to spetifi?: philosophies and activities of education. It comes 
as no-surpjrlse tiiat when asked how to respond to Robinson , almost every ' 
agency urged that more resources be devoted to its act#ities,. Different parts . 
of the department argued that an appropriate respon;se to Robinson required more ^ 

. ' V ,. . V 

adult education; more testing, more vocational education, more' remedial programs 

^5 ' ' . • ^ . . . 

and more scl^ol lunches, 

. Robinson was an opportunity for the agencies of the Departrrjent to enhance 
their role, but the decision, could also Jeopardize the Department's -programs . <^ 
Department leadership belieyed that the educatio^L^cess was a complex one 
which could nQt.be intelligenUy defined in t^rms^^^Rily measurable items. , 
Edueatlon would be destroyed, if schools concentrated their attention on topics 
vyhtch could be measured through standardized test?. The situational variables 
in learning were top critical/ they concluded, to rely on standardized programs 
for diverse community needs. .'Arguing4bat the changing nature,of the world' 
made it impossible to prescribe a fixed set of goals and procedures for education, 

• ■ 

the Department discouraged efforts to develop simplistic rubrics for public edu- 
cation, m additipn," previou^ legislation had required the Department to secure 
the approval of a legislative commission before implementing -an earlier school, 
finance system; .That had been a bitter and frustrating experience whichUeft the 
Department reluctant to encourage the legislators and executive office personnel 
to make educational decisions. The Department resisted simple definitions of 

% 

' ' • ■■■■16 
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Robtnson which coMd be used by lay j>r political figures in the state. The 

Defpartment advocated the establishment 6f a. oomp?iehensive educational process 

high envisione^Hlro adoption of divarfee educational goals by'the state and local 
' ' 11 " • 

schools district's and% varied program bf state and local assessment of whether 

those goals were being achieved, jhp funding provisions of the new program 
were not'based oh educational a*ctiy/ties biit on assessed property Valuation in 
each schodl district. The department. used the* subtlety o{ Its comprehensive 
process to preclude initiatives, from outside the education comiiiuhity. 

The New Jersey Supreme Court required the legislature and the State Def- 
partment of Education tcpartlcipate in & "process of collective decision, " but 
the shape of the Robinson v. Cahill and the different premises of -theXwo institu- 

V 

tions made that a* tei^bt^collb boredom Judicial involvement in the issW made 
the legislature reluctant to dispense with topics and impose, cloture on debates 
for fear of denying, someone a rightful day in court. The court's participation 
multiplied the number of topics that had to be examined, prolonged the time' 

needed for leglslativ^^S^^iderahon eind robbed legislators of some of their 

' .. , ' ' ■ ' 

ability to shape^and control the legislative processr. At the same time, the De- . 

partment was unwilling to accept a definition of the Robinson problem which would 



facilitate legislative consideration. Unlike court decisions in other states which 
were essentially financial Judgments, Robinson v, Cahill ordered the New Jersey 
legislature to review the state's total educational program and at, the sa,me time 
ma^e the Department <5f Education fearful of that review.. 
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Tlmlng ' " ... 
The justices of the New Jersey Su pre me/Qoiirt do not read their decisions 

in case's to the assembled, litigants and the press . In New Jersey, written popies • 

i . " . . ' ' . 27 ^ ' 

of rulings are usually distributed at 10 a.m. in the 'office of the'court's clerk. 

The Trenton press corp, headquartered on tlxe first floor of the state house, has . • ' 

normaHy received twenty-four hour advance notice of all noteworthy decisions. 
• Qn minor stories, wire service writers sometimes pick up copfes of the decision 

and distribute them to the otl^r state house reporters, but on depisions of .major v 
• interest the press will Jam the pie rk's office to get cc^ies of the. ruling and then 

run off to file stories as their individual deadlines dictate. • . ^ 

■ L , ■ " - ■ ■ . \ ■ • ' , . , ' 

'.■■■>.', > - - 

■fV'' . ■ "* 

When New Jersey officials read accounts of the Robinson decision, they' * 
recognized that it differed from'other problems they had iliced. Consideration 

■" , ^ ' ■ ^ ' . ' ■ ' V t ^ ' • ' • \ • 

^^.M^^^ policy issues can be delayed so long that the^pressures to confront ^hem 
dissipate. When issues are raised for policy consideration by an outcry of put?lic 

opinion, a study commission can be established or a resolution passed to deal with , 

■* . " # ■ ' ^'^^ \ ' ^' '■■ ^ 

the politics'of the proBlem without facing the problem itself i An Issue placed 

• ■ ■ . ■ "■ ■ '■ \ ' ■ ' 

before the legislature or an executive department by a court is moi-e difficult^to^ * 

displace without some concrete action. Court-sanctioned agenda items have ^tay'ing 

' . . ' ■ «■ . * 

powef; they must be faced,^ and faced Withfn a relatively short time. 

Policy institiitions^in the,Unlted States' usually focus on subjects and' pl^re^r|^; 

when the cllmat? of the times favors thos^ functioi^lP For example, many of the 

nation's environmental politics were a heritage of-the late 1960^* is and early 1970's 

Those environmental poiicies would have looked vastly different^if they had been . 
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critically reexamined and totally redrafted dliring the sobering year^ of the 
rnid-i970's. 

Courts, on tHe other hand, are riot always mindful of the'trend^p of public 
preference Vfhen they Jlace an issue befor^a state's traditional policy institutions 
The New Jersey Supreme Court required the iegislatyre to .^^ncentrate on questions 
of education and finance during the 1974\to 1976 period, years that were hardly^ . 
propitious for people who championed established education programs Con- ^ 
fidence in educators was shakenlBy (Reclining scpres. on standardized exaxtis, and 
the premise that increases in educational expenditures would improve* educational 



performance was no longer aniversally accepted, .^Legislators were required to 
concentrate on education issues at a time When there was more fundamental , 



; cenSure and castigation of edu.catibn than there haxl been for years, Snd they were 
required to raise additional school revenues at a. time when New Jersey ns economy. 

was in its mbst sluggish condifion since, the Great Depress ion, 

f. ■ ' ■ , - 

A majority of New Jersey legislators bejieve that the schools are not doing 
■ ■ V ^ ■ ■. / . \ \ 2B ^ t , 

a good Job efiucating ihe state's children. » Almost unanimously, lawmakers \ , 

^nave concluded that public schopls do not tea^ basic skills as well as they once 
29 ' / 1 ' / ' • * ^ ^ * 

'did, and many filme when diey consider how local school dis^icts use their 

funds. A ho,st of stories about expensive; band uniforms, unnecessary suj^rvisors, 

... *■ ■• i . ■ ^ , ~c ^ ' 

lavish football field| and extraneous pubjip relations personnel was toppigd by an 

incredulous legislator who reported that on a visit to a^local school officials x;om- 

plained that their new planetarium wajs not as well equipped as they desired be-. 

* cause of unreasonable fiscal restraints. In another contrast with the past', legis- 



^ ^ ~ • • . ■ '. ■ 1"9 



lators, like citizens, reject the image of school teacher^ as a selfless group 
totally dedicated to the interests of childreh. From a list that included business 
corporations, suburbani'tes labor unions,, and wealthy individuals, legislators' . 
p.ioked sciicol teachers as the group in society which receives the best treaflr.em 

30 • ■ ' ■ ; . ' \ - 

from government. , . * -. 

Most lawmakers who first focused on education issues during flje trouble- ^ 
some Robinson years' have .^doptgd the cktitoal views of school performance 
associated with the-jfiid 19701' s. In contrast; almost all memb^^of the senate, . 

and assembly who dealt With educational^ issues before tKe court's decision praise 

' ■ ' -^0 ' 31 . ■■ • 

the work being done by fJeW Jersey's schooisV • Part of this .stark contrast might - 

be attributed to the fact that legislators who had'beccJme involved in education ^ 

• • ' ■ "■■ ^ -'^ - 

matters before Robinson may have beeri 'predisposed to^^vor education, but thel 

cont^rasting evaluations also imply thafmany legislators adopt the\)pinions about 

schools .which prevailed when they first examined education topics . Lawmaker| ' 

who encountered' education policies when schooling was seen as a solution to man? 

' - ■ 

social problems still acclaim Neiyv Jersey's schools, but legislators whose attitudes . 



were shaped' in the' mid-1970's when sch^ls themselves were seen as a social 
problem chastise educators. ' Members of the senate and assembly who acquired 
their critical views of . education in the mid 1970' s might persist in those aftitudey ^ 
in the decades ahead even' if -popular sentiments about education again turn more V 
favorable. -If they do, the ^persistence of these ne^fative opinions ^must be corxsiderev 
one consequence of the fact that the supreme coWfcornpelled legislators to ^cru- 
tiaizeVducation policy during very disapproving years. . / 



^he suspicious 19^0's.may have persuaded citizens and legislators to 
monitor school operations more closely, but they have not taught persons 
associat.ed'with the State Department of Education skeptical attitudes about i ' - 
school performance. Almost *v&ithout'excfptionr^epartmental personnel applaud 
"the lob now being done by the state's schools, and a majority assert that schools . 
are teaching basic skills as well as they had in the"past,Uf not better.- School 
programs, they explain, have improved in-recent years, but schools are now , 

_ ' ; - 1 ■ '%=r^ ■ ' 

expected to take, time from normal educational tasks to explain, the danger^ of 
drug abuse and to deal wltK new population groups from less supportive family 
situaUon^4nd nelghborhpod^er^^ For the department, the significance 

of the fact that the supreme. court required it to adiress the issues of Robinson 
in the^^pej^ frojji 1974 to 1976 d^d not er^cge from changes'^in attitudes but 
rented instead oti the stability of leadeibiiip. and tlie^egree of harmony within the 
department itself, ' |p 

• Just one day befdre the Robjngon decision was rendered, ah Acting Commis»sJ^n< 
of Education was designated by the governor to succeed the previous Commi^^^ion^ts^ 
whose reappointment had been rejected by the state senate at the behest of some 
elements of the education community and over the objections of others. Th«^ctlng 
Commissioner served on a temporary basis for fifteen criticdrl months. Th^^^ft^tive 
tension which typified the departmen^at^tC best deteriorated during these ttre^ths/ 

* ■ - ■ V - X ■ ■ ■ 

.as agencies and divisions downgraded departmental concJ^efhs to concentrate on 
their own activities. ' A veteran of thfese days recounts: ^ > 



V There was an outbreak of empir^ building. . , • People ' 

were trying to conpolkdate pQwer to pressure the new 
commissioner. ^ Partly it was a difference dver how 

• * ^things should be rurt'^d partly a question of- who was 
- in and who was out^, which divisions take precedence . 

t • ■ ' ' - ' 

. In the 1960VS the tensions of education reform had been relieved by a influx of 
federarl funds into state education departments and by the increased su^pport for 
puiDlic schools which came from^stafte governments. By the 1970 's however, public 
criticism of educsftion^nd the relative scarcity of new funds combined to inflame 

rather than dampen hostilities within a leaderless department. These conditions 

- , " . 1^. ■ • • 

did not facilitate a constrtictive revfew of the state's educaition program. 

• ^ • • ^ . \. ' 

, ■ ^ The timing o^ Robinson v. CahiU affected.^yie activities of the New Jersey 

legislature in an additional way as w^. The court required the legislature to 

^|Lddress the complex thorough and efficient-^s^hool finahce issues in the yelirs( 

1974-75, and the attention devoted to this problem effectively preempted consideration 

of other comprehensive education topics. Collective decision-making institutions ' 

Responsible for a wide range of policy areas normally concentrate on a single govern- ... 

^ mental ftinction only occasionally^ and the New Jersey legislature's oppoirtunit^^^ ' 

the mid 1970 's to exa[mine education was expended on Robinson V. Cahill . A few 

legislators lamented this development. They argued that there were significant 

issues about%ie q.uality and governance of education which wtfte not and perhaps , 

could not be given adequate attention in the throes of a revenue and* aid controvers3^/ 

Something had been happening to the state's educational institutions in the past 

.half decade or so which they did not understand and which their constituents did 

not like, but the. revenue and expenditure controversies of this session had not 
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oetmitted them to bring those misgivings into focuis. 3o many different 
questions were raised in these years that it was difficult to clarify trouble- 
son-e pcbbiems and concentrate on nagging issues. An opportunity had been 
lost-to consider profound questions in- the state's most consuming policy area 
and another opportunity might not come along for another half decadS. 

The New Jersey Supreme Court focused attention "^on. education issues at 
a time that would not have been selected by the department, the legislature or 
by the education community in general. During the- mid-1970'|{,, negative view^ 
of education were ascendant in the state legislature, and the department was* less 
'well-prepared to cope with basic issues than it had been in the past gr would be , 
in the future, Robinson articulated the cares and aspirations of the 1960's, but • 
it suffered from the excesses of those years^and from the restraints of the 197X)/s. 
By the^iid-1970*s, prganizational concerns about the problems' of urban and dis- - 



advantaged communities were not- as^ prominent in New Jersey education circles 

J\ . ^ • . / . ■ / . . ^ 

hey onc& were and th^ funds from federal and state sourci^s" did not fl^w as 

freely. The chances that Robinson would yield a comprehensive reform of edu- 

national policy in New Jersey wpuld have been greater" in the 1960's than in the 

perl6d from 1974 to 1976-/.. ' ^ ♦ 

^ " Context^of^jtensideration 

When policy Institutions "examine a.public issue certain aspects of the> 

^iituation are highlighted and other factors are set aside as less relevant, Apparcr^ 

rne United States Supreme Court concluded that the role of states in the federal' 

system^walP more relevant to Rodriguez t han were the conditions of the disadvantag- 
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• Under certain circumstances , student behavior is regarded as an education* 
issue, while at other limes the same topic is seen as a civil liberties question, - 
a problem o:^ urba^n areas or a financial controversy. The policy context in which 

an issue is c^Dnsidered can vary from situation to situation, and the factors that 

\ ■ 

) c.re deemed relevant of te-n shape th^ outcome of the policy debate. The task here 
is to estalSlish the context in which Robinson was perceived in^New Jersey and to 
^, determine if judicial involvement in Robinson altered that context. . • 

r ' Most legislators believed that Robinsoh v. Cahiil differed from ordinary 

problems because it "had an air of law about it, a feeling that it was ^m^hqw • 
f :/pecial." For a time, this Judicial aura rendered the normal determinants of 
iv^gLsiaUve ^havior slightly l^ss important than they usually are. Education 
politics in New Jersey ^rk traditionally less partisan than other policy debates, 
but this charajcteristic appears to have been reenforced by Robinson. Final voting 
- patterns generally ^pected party lines, but legislative di^ussions on school 

operations and even school aid betrayed fewer traces of the calculation of partisan 

'34 

advante^ge and disadvantage than is normal. In addition^ the characteristics of 
coastitue/ncy and the impact of program on constituency did not determine legis-- 
)ator«' positions. Legislators looked at each proposal to b4 sure that their con- 
stituency-would receive at least as much^s.chool aid'as it had previously received, 
but so Ipng as their districts were not hurt financially, /egislators* evaluations of 
the ruling were not closely related to its impact on their constituency. Legislators' 
opinions' abdut Robinson werQ also unrelated to their evaluation of the quality of 
the state's existing educational system. Members of the senate and assembly v/ho 
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believed thai the state's schcx)t§ were perfdrmir^g 'poorly were no more likely ' 
to approve. the Court ruling which implied some reform of school operations 
than v^ere legislators who stated that the schools were already doin^ a good 
job. Neither partisanship^ constituency, nor appraisal of existing programs 
dictated legislators' attitudes toward the : Robinsotr degision, . ^ 

The fact fihat Robinson was a statement of the state gupreme court pre- 
disposed some legislators to favor it. Evaluations of the d'i^cision were partially^ 
shdpfeei by the hig^h regard most members', of the senate and q^^^sembly have for the 
court .and. its personnel, with legislators who respect the court normally praffeing 
./the de'clsioh and jihose few members who crifi'ze the court also denoui^cing the 
decision. The court-s Judgment that heavy reiiance on local property taxatipii^ 
to finance public schools was unfair made som3 lawmakers more conscious of 
considerations df.fi^al equity than they had been In the past,. For the few legis-- 
iators v/ithoJt established positions on issues such as minimutn aid to wealthy 
school diptrictsT^udiciai invocation of principles Of equity probably influen<5tfk 
their opinions, but the court ruling had not visible impact on the pre-established . 
^Qtt:tudes of the overv/helming majority of legislators. 

v/hether they praise the decision or condemn it, legislators speak first of 
Jto court's Robinson v, Cahlll decision in policy terms. New Jersey lawmakers 
understood Robinson to be essentially a fiscal statement and evaluated it in, that v:ay 
Members who supported the adoption of a personal income tax gave the court fiigh 
marks. for R obinson and legislators who opposed the*^come tax were uniformly 
critical of the ruling. Considerations of the impact of the decision on teachers' 
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saiajg.es and the financial condition of central cities had more .tb;do with * * 

the formulation of legislative attitudes toward Robinson than did analyses of 

■ - • ' ■'' . ■ • ''^ ■ ■ "■ . . 

its implications for the qi*ality of education in the stat^'^'Legislators' fiscal 

. \ ^ * ■ * ' ■• • • 

attitudes coincided closely with their evaluation of Robinson w^Ue their edu- 

cetic^nai opinions appeared- to be essentially unrelated. The positive benefits • 

ithat; emerged from linking the' court's- prestige to the issue, w^re more than offset 

by the-co mplicat ions that <-e suited from the perceptions-of Robinson as an income 

- ■ '■ • " ■ . ■• " 

tax issue. ' ' * . ' 

Executive: departments are norm'feilly more deeply rooted in e^stabli shed policy 

decisions than are legislatures and less disrupted by external events,-^^ In 

the New Jersey Department ofJEducat/bn, there was almost no questioning of 

the wisdom of the supreme court'*s decision in Robinson , and few contempla- 

tions of oppdsitlon to it.' For the department, the cotirt provided a. new 

opoortunity to meet the challenges of education in New Jersey and a new 

occasion to improve existing programs, "fhi^ opportunity, however, became 

--^ssentielly a new arena to consider old debates and review previously ini- 

. -iated policieis. In fact, some argue that if the Education Commissioner 

Tr^ ■ ■ ' . ■■ " ■ ; 

wnose recjppointment v/as rejected by the state senate were stiljl in office, 
everyone would agree that he co^ to implement the pblicies that 

he hatd already set in motion . The essential elements 6f bis statewide pro- 



-^ram were mechanisms for public participation in education, a series of 

^:^atr? QOr\M, an educational assessment program and the deyjqlopment of 

1 4 
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validated programs toTemedy deficiencies rev^al'ed by the assessment/ The ' 
provision^ of 'NeH Jersey's State School Incentive Equalization Aid Law of 
1970 provided a technique to implant an analogous educational system in 
local communities. Observers are hard pressed to diiscover* any basic differ- 
ences between the program components elaborated between l9 69 arid 1971 
and the activities envisioned in the Public School Act of 1975 passed in 
response to Robinson and-^n the department's regulations to implement it. 
The greatest apparent addition to the earlier program is a more explicit 
'statement of the Commissioner's authority to order remedial programs not 
desired by local communities, \ * ■ 

The Robinson cfecision itself had a greater impact on the context in 
which ^legislative debate occurred than on the premises and considerations 
of departmental action. The court reduced the salience of partisanship, 
constituency/ and program performaijce for legislators and heightened sensi- 
tivity to the claims of^iscal equity, while at the same time immersing educa- 
tion reform in the controversies of an income tax debate. The codR ruling^ 
1 * 

altered departmental rhetoric, but it left the basic assumptions and orienta-> 



tions of the department ^unchanged. 

Scope of Participation 



People frcta New Jersey do not possess an exaggerated sense of statehood 



uvhich inipels them to defend their state against insillt. The state's residents 
are no less interested in political events than Americans from other regions 



but they afe generally less well -informed. New Jersey, sandwiched between 



^ New York and Philadelphia, has traditionally lacked the structure of govern- ^ 
ment and its own means of communications to focus attention on state politics 
and stimulate participation in state affairs ..|j^he extent of participation in 
policy debates determines whether a particular point of view gets expressed 
or a specific Interest gets represented. In New Jersey and elsewhere*^in-• \^ 
equitable and ill-conceived pollclls have frequently been traced to the ex- . ^ 
ciusitorn of meaningful groups frorPi)artlcipatlon In the formulation of public 
^programs. Thus, widespread participation in the conduct of public policy has 
become a popular objective in the past decade and procedure^for citizen 

K 

involvement, freedom of information acts and sunshine laws have been cast 
as means to accomplish that goals. Some believe that the political. signi- 
ficance of judicial Involvement in policy disputes rests on the court's 

ability to mobilize previously quiescent community members. in New 
" • . ^ . . . *" - * ^ . 

^Jersey, the legal nature of Robinson stimulated pa||;it{ipatlon by 'groups in 

parts of the policy process , tut iroo|cally it also restricted involvement In ^ 
other policy activities. 

In New Jersey, legislators often assume tliat all relevant Interests ex- 
press their positions on Important 'isubjects, with silence interpreted as ^ 
consent. In manj^ ways, however, the litigation process contradicts the / 
public participation process. Advei:;sary proceedings are governed' by strict ' 
rules which limit the infoi^ii|^ which can be presented and determine who 
will be full parties to the litigation. Generally, it Is difficult for a group 



to becoaie a party to a suit after It has passed from the trial court to the appellate 
level. After the trial court decision in Robinson and especially 'after the New Jersey 
Supreme Court had delivered its first decision^ some groups were alerted to the 
possible consequences of the ruling. Some organizations that normally oppose in- 
creasBi^i^ public expenditures were alamed. They wanted to become a part of the 
•litigation to oppose at least some aspects of the Judgment; but they found that thfe 
rules of adversary proceedings precluded 'their involvement as full participants. 
Faced with this fact ,.they were relegated to a peripheral role and forced to channel v. 
their participation into the legislative and departmental activities fo respond to 

I Robinson . They found no arena in which they could simply oppose the Robinson • 

^ } ■ ' ■ 

decisipn. The absence of responsible bpposition^cthe ruling was noticed by 
legislators who also disagreed with the Court. A number of legislators thought 
seriously of flghtin^^^e Court on Robinson^ but when they saw no active allies 
among relevant groups they were discouraged from pursuing their. opposltion.^^ 

. _ The Department of Education adopted a policy of exhaustive public p^rtlcl- 
patlonin formulating its response to Robinson . Like othj^r states^ the education coni-^ 
munity in New Jersey has been split in the paat decade difficult labor-management 
issues, and these divisions w6re aggravated by the recent tenure of a rambunctious 
Commissioner.^^ The Department sfeized upon Robinson as an extraordinarily pro- 
minent Issue around which it could rebuild harmony and consensus among education 
groups ^ and biioad public participation was the mechanism to accompli^ this . The Court 



decision gave to the Robinson issues a visibility tht^y otherwise would not 
have had and presented the department with a major opportunity to reassemble 
the state's education community. 

The department wanted a program which all the relevant groups would 
endorse /and with remarkable intelligence and diligence it achieved Just 
that. Tlie department invited representatives from fourteen education groups 
and from other civic, economic and governmental organizations to a conference 
to help develop,^ position on Robinson . The participants were asked to 
formulate specific quesUons'on seven educational topics selected by the 
department: educational programs, vocational preparation, budgeting, faciU- 
tfes, staff education, organization and assessment. A list of €59 questions 
was then s6nt to each participating organization with a request for responses 
and reactions. '^2 j^j^g organizations essentially composed of professional 
educators returned completed questionnaires and position papers and these 
vyere then incorporated into the department's proposals and regulations. 

The department tried to^ccQmmodate whatever suggestions and recom- 
mendatlons to»build agreement among the groups. The Department returned 
again and again to learn th^^ews of the most concerned associations on 
a full range of education issuesA^n reaction to external suggestion^ from 
interested groups, for example, the department agreed to specific staffing 
ratios in local districts for principals,- assistant principal*, speech cor- 
recti<Jhists, special educatloB supervisors, school psychologists, school 
social workers, and learning disability teachers and established regulations 
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for the. size of school facilities and school libraries. However desirable 
such specifications ma^y be, 4hey contradicted the department's philosophy 

of the indetermineicy of fedvicational standards, ^^he acceptance of external 

a' / . ' 

recommendationif which would not harm the quality of education in the state 

was intended to win organizational support for the department's total pro- 
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The notoriety which the supreme court*estoWed on Robinson 'eh^uraged 
grofiiips to become involved in the department's process for responding to the 
decision, and the department eagerly threw open the doors for such participa- 
tion. Rather than hiding the formulation of j>ropOsals in Its bureaucratic 
corridors, the department created a set of genuine events which permitted 
almps||^niversal Involvement. !Fhe costs of full participation in these 
events, however, wer,e high, and many groups, especially urban-based 
minority groups, dropped by the wayside. Groups with' the resources and 
Intense interest to remain in the tlring_process found their concerns reflected 
In the dep^lrtxnent's positions, and this aided the department In adhleving its 
ct>nsehsus among the active educational associations. The achievement 
was then skillfully us9d by the Department to still objections and w^J^stand 
inconsistent proposals from outside the educational community. * , 

Policy Process " ■ ; 

The policy making process in Nbw Jersey displays' the unique interweaving of 
tradition and change tha^t has characterized New Jersey for a decade. Major policy 
initiatives have historically been proposed by the chief executive and then 
ratified by the legislature only if the governor had successfully built support 

31 
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^for his proposal among party officials in the couhties. On minor issues, the 
executive branch usually drafted blils and the legislature normally enacted them 
wUh only minor amendment. Either way, the legislature acceptedcdecisions made 
elsewhere. This established process is now being challenged, however, by basic 
developments taking place in the structure of New Jersey politics: the traditional 

localism of politics is being eroded, state agencies are expanding their capacities 

' - 43 

; arid the political environment of the state is becomihg more organized and complex. 
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The events of Robinson have contributed to the development of a new- policy process 
to replace the one that is passing? 

The New Jersey Departmfe^^it of Education has i^lben Regarded by many in political 
circles as a sleepy institution wAose activities were guided more by folklore than 
professionalism. When faced wit)|f tjjie Robinson issues , departmental JL^aders had i 
to decide how the state's revitalized constitutional obligation to proviide a thorough^ 
and'efficient education could best be defined. /The new educat^n program could be 
expressed either by comprehensively revising the statutes which governed education 
or by requesting broad. new legWation ahd-then preparing a detailed chapter in the 
department's adnxinistrative^code^ implement it. 

The department chose the second alternative, to seek a broad legislative 
mandate and then concentrate its policy actiyities.on developing a new chapter 
in the^ administrative code. Literally hundreds of rrfeetings were held by the 
department and other members of the state's educational community to debate 
issues ^in the proposed document. As the code went through at least seven drafts, 
the State Board of Education and the appropriate legislative committee devoted 

« 

countless hours to line -by-line reviews of the changing document. The new chapter 
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in the code somewhat clarified the state*s educational obligation^, but the process 
*of formulation itself cpufd have been more significant than the content of the code. 
Whil^e the department depended on the legislature to enact education statutes, the 
administrative code was a vehicle of the^depart^ient itself • The lengthy debate and 
con^overs?^ which swirled around a document of the department established the, 
department io a leadership position it had never previously been granted. The 
preparation of a cha^pter in the administrative code placed the State Board of 
Education at the center of the political stage and forced it to act in a quasi- 
legislative way. The Board became the subject of ongoing media coverage, the 
fot?us of interest group concern and the object of local school board attention in 
waiys that were new to it. The process of formulating the new chapter enhejhced 
the leadership role of the department in New Jersey education circles and provided 
it an opportunity to use thatirole to linprove the quality Of educiation in the years 

c».head. ' ■ ^ ^- ■ ' 

■ . ■ ^ - .' - p •* 

In the legislature, policy activities were centered in the specially created 
Joint Education Committee. The prominence of Robinson gave legislative reformers 
on opportunity to demonstrate the desirability of their model of legislative procedures. 
Most state legislatures and the New Jersey Legislature In particular have long been 
organized to do little more than accept proposals from others. In the mid-1960's, 
*New Jersey's legislature had few professional employees and met only one day a week 
On meeting days, the members of the assembly and' the senate traveled from their 
districts to Tr^enton, spent the day on legislative activities and then returned home 
at night. Leadership positions in both chambers were usually rotated annually so 
no continuing eitpertise was acquired. Committees met Infrequently and rarely 
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considered bills on their merits. The last decade has been ^n active period of 

* ^ . ' * * 

legislative development nationally' and In New JAfsey, and many of the traditional. 

practices are chaniglng. New Jersey* s legislature now (Aeets more often, and Its 

committees have begun to play a meaningful role in' policy dell^ratlons. Numerous 

professional staff have been hired to serve the legislature as committee aides, 

fiscal analysts, leadership staff and assistants to individual legislators. The 

New Jersey Legislature has recently begun to develop t^e capacity to shape the 



state's public jaolicies, -but that capacity had not been turned into performance.^ V 

The Joint Education Committee hired the director of a university research 
center^to be committee secretary, secured the assistance "of four full-time legislative 
aides who handled routine education issues and retained three dozen outside 



consultants to prepare position papers<on specific topics. Between April and June 



1974, committee members*worte d late into the night to prepare the Robinson 
legislation., but when the program emerged, «it was cle^r that these activities 
reflected the* trappings of change without its substance. Dei^pitie the cpmmlttee^^s 
long hours, its report became the vehicle to introduce the executl|re branch 



proposal rather than a mechanism to explain a legislative package. The members ^ .^-lA 
of the disparate committee immersed themselves in the administration recommendations 
and almost unanimously persuaded themselves of thair validity, but they had n^ 
prepared a proposal of their own. The executive education program was set aside 
by the legislature when the administration's companion proposal for the adoption 
of a personal income tax was rejected by the state senate. 

The committee's efforts were not wasted, however. During the deliberations, 
members and staff became familiar with the detailed education issues involyed, the 



34 



-33-^ 



concerns ot the professional associations and the viewpoints .of the relevant 

- ' ■ - ■ • - . V- • ■• 

-legislators. On its own, ihe commlttee*s talented leadersltift^ discussed the 
educatlftn governance and school aid provisions of the original program with the 
legislators and groups Involved in the controversy. A new bill was then drafted 
aiRci later enacted which reflected the policy positions, organizational pressures 
aAd the Constituency perspectives of the legislators. These activities Are among 



/ed 



k the first occasions in which a committee o^^^he New Jersey Legislature displayed 
significant initiative in the passage of a comprehensive program in a major po^ 
area. And this precedent was soon repeated. 

From July 1974 to June 1975, the New Jersey senate turned aside numerous 
aciministration proposals for liae adoption of a personal income tax. For this reason 

/ if 

yjnd others, relations between the legislature and the administration deteriorated 
so completely that the governor finally announced that he would make no more 
recommendations on how to raise funds required^to pay for the Robinson program 
and other state activities. In March', the assembly leadership prepared its own 

. fifj^en part taxation program which included a graduated personal income tax, 
reductions in local' property taxes, k>tate revenue- sharing program, limitaticns 
on expenditure increases fey all levels of government and no new funds for state 
operations. After much debate, procrastinatlon.and a court order closing the state's 
schools, ^ revised version of this program was finally passed by the state senate 
aiul signed by the governor in August 1976. 

When the assembly speaker gayeied the exhausted chamber into recess after 
fruitless all night sessions in June and July 1976, most regarded it as another 
manifestation of a hdpelessly inept legislature. To the contrary, the events 
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reflected early traces of the emergence of a new process for fashionlmj public 
policy In New Jersey. BPth the leaislature and tiie Department of Education 
dernoastrated independent initiative and capacity in dealing with Robinson which 
few people previously believed that they possessed, .The Robinson decision 
highlighted fundamental issues in the staters politics at a critical time and 
thereby accelerated transitions which were occurring in the state's governance. 

Conclusion ^ 
It is too early to tell if the new legislati6n will improve the quality of 
education in New Jersey. The controversy has yielded some additional state* 



aid for local school districts, but mdst of this money would probably have materialized 
anyway. Furthermore, thd allocation formula for these funds leaves somethlijg 
to be desired. Jersey City, for example, will receive $39 million under the new 
school aid program Compared to the $43 million it would have received if the aid 
had been distributed according to the provisions of the old program declared 

'S- ... 

unconslUtutional by the court. From this corr?)ariSon, Jersey City will receive $4 



million less in school aid under the new program than under the provisions of the 

old formula even though Jersey City Initiated the Robinson v. CahiU litigation and 

44 " 

supposedly ^"won" it. .Proponents of the origlnai iitigatign argue that the new' 
legal principles won through the courts will now make it easy to secure major 
financial gains in newliitigation in the years ahead. 

The Rob^^orM iecisioh plunged the legislature deep into the complexities 
of the state's education programs. The participation of the court in Robinson 
multiplied the number of issues legislators had to consider and toc^from them 
some of their ability to manage the legislative process. The court altered the 
policy context in which school reform was considered and permitted it to be 



defined ds an Income tax issue. Judicial invuiveiaent made it difficult for groups 
t6 frontally oppose I ^obinson . and at the samo time it expanded participation in 
^he state's efforts to respond to^ the decision. The State Department of Eduoatlon 
did not wish to have the legislature and the ot^er lay groups make uninformed 
aducation decisions. For -the department, Robinson was essentially a new oppor.tunity 
to revitalize established policies and reunite antagonistic groups. The events 
Robinson were a landmark in the Institutional development of both the legislature 
and the department, and they constitute the first evidence of the emergence ^f a 
new policy process in New Jersey politics/ 

Most examinations of judicial involvement in education and other policy 
areas view courts as decision making institutions. The premise that courts act, \ 
as agenda setting mechanisms in policy controversies yields meaningful 



pe^spectlve,^^'on events and highlights important characteristicsXof the agendkj 
seating process itself which are not otherwise readily apparent. 
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